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Good morning.

Thank you for allowing me to speak about two issues that directly impact both
contractors and government buyers. My company, Centre Consulting, Inc., is
both a GSA schedule holder and a training company. Our wholly-owned Federal
Contracting Institute trains both government and industry personnel on a wide
range of federal procurement topics, including a specialized Centre/NCMA GSA
Certificate studies program. So, as you can see, we are very active in the GSA
training arena.

The two important issues | would like to address are time-and-materials (T&M.)
contracting and performance-based contracting. GSA Schedules assist the
government in its stated goal of buying more goods and services in a commercial
manner consistent with FAR Part 12. As we all know, contractor services on
GSA Schedules are negotiated at hourly rates consistent with commercial
practices.

While | am mindful of past abuses in the area of T&M contracting, it is my opinion
that we have now over-legislated and over-regulated the government’s ability to
use T&M contracts. We are now at the point where DoD cannot buy commercial



services unless they meet the following very narrow exceptions: services
procured in support of a commercial item; emergency repair services; or service
acquisitions where an agency head approves the contracting officer's
determination that the services are commonly offered and sold competitively in
substantial quantities in the commercial marketplace through the use of T&M or
labor-hour contracts. These limitations may negatively impact some of the most
innocuous purchases (e.g., staff augmentation). It is no secret that many
agencies are relying on contractor staff to supplement and even support key
positions. The person sitting at the reception desk answering the phones in a
Pentagon office is probably a contractor employee. Should DoD procurement
professionals have such stringent limitations placed on their ability to purchase
this type of support on a time-and-material basis? And where is the contractor
going to sell the receptionist with the security clearances in the commercial
marketplace?

This segues to my next point on performance-based contracting. As | said in my
testimony before the Section 1423 Panel—not all acquisitions are appropriate for
performance-based contracts. Do we really want to monitor how fast that
receptionist answers the phone? | say let's step back and look at the types of
goods and services we are procuring and decide what restrictions are
appropriate for those specific items. The government needs to be able to buy
some services quickly and easily on a labor-hour basis and the contractor needs
to be able to provide them without excessive amounts of file documentation
requirements on both sides.

Thank you for your time,

Barbara S. Kinosky, Esq.

Centre Consulting Inc.

The Federal Contracting Institute
1953 Gallows Road, Suite 650
Vienna, VA 22182
bkinosky@centreconsult.com
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Who is COFPAES ?

« Council on Federal Pracurement of
Architectural & Enginecring Services

= American Congress on Surveying and Mapping
{ACSM)

= American Institne of Architects {ATA}

= American Socicty of Civil Engineers (ASCE)

- Management Association (or Private
Photogrammetric Surveyors (MAPPS)

= Mational Society ol Professional Enginecrs (NSPE)

Who is COFPAES?

N

Five leading U.S, professional societies
representing both public service and private sector
AJE practitioners

Govemed by Board of Delegates of practitioncrs
from each Member Organization

* Requires unanimons vote on policy pasitions
Established in 1966

* Focus on A/E procurement issues

* Worked with Rep. Jack Brooks on enaciment of
“Brooks Act” and suppon thereafier

A/E Definition

* COFPAES is a strong proponent of the
“Brooks Act” qualifications based selection
(QBS) process in 40 USC 1101 and FAR
Part 36; and long endorsed in ABA Model
Procurement Code
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GSA Schedule

« GSA Federal Supply Service crcated Multiple
Award  Schedules (MAS) for  Professional
Enginecring Services, Information Technology,
Environmentol Services, and others

+ All include A/E services as defined in FAR Pan
36

* Schedules, with pricing, is a Brooks Act violation




GSA Schedule

* GSA has denied COFPAES request to
remove and rename these services on MAS

+ Legislation enacted to assure compliance
with the law SARA (PL 108-136; sec.
1427(bY)

» GSA still has A/E services on its MAS)

Removal

* The Multiple Award Schedules (MAS) must
be revised to remove A/E services,
including mapping, remote sensing and
GIS.

Current Law

» Brooks Act Delinition (40 U.S.C. 541 {3))

Current Law

+ Brooks Act Definition (40 U.5.C. 541 (3D

« The 1erm “architeciural and engineering services”
means--

Current Law

= Brooks Act Definition (40 U.S.C. 541 (3}

= The term “architeciural and engineering services”
means--

* {A) professional services of an architectural or
enginecring nare, as defined by State law, if
applicable, which are required to be performed or
approved by a person licensed, registered, or
centified 10 provide such services as described in
this paragraph;

Current Law

* Brooks Act Definition (40 U.S.C. 541 {3))

= The term “architeciural and engineering services™
means--
+ (B} professional services of an architestural or eagineering
nature performed by contracl that are associated with
h, planning. develop dcsign, construction,

lhcmiun: or repair of real property: and




Current Law

* Brooks Act Definition (40 U.5.C. 541 (3))

+ The term “architeciural and engincering services™
means--
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plm end wﬁwm value umnmg construction phase
servicst, sonlt enginezhing, deawing revicws. preparstion of aperating
and maintenance manuals. and other related senvices. (emphasis added)

Current Law

SARA (PL 108-136; sec. 1427(b))
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Current Regulation

« (FAR) 48 CFR 36.601-4

+ Contracting officers should consider the following services

Current Regulation

= (FAR}48 CFR 36.601-4

« Conwacting officers should consider the following services
to be "archuect-engineer services” subject to the
procedures of this subpan:

(1) Professiona) services of an archi al or engi
nature, as defined by applicable State law., which the State
law requires 10 be performed or approved by a repistered

architect or engincer.

1o be "architec1-engi services” subject 10 the
procedures of this subpart:
Current Regulation

« (FAR) 48 CFR 36.601-4

(2) Prolessiona) services of an architectural or engineering
nature associated with design or construstian of real
property




Current Regulation

+ (FAR) 48 CFR 36.601-4

(3) Other professional services aofan nrchutcnun! orF
engineering nature or services incid (includi

swdies. investigations. surveying and mapping. tests,
evaluations, consultations. comprth:nswc planning.
program manayemen), concepntal designs. plans snd
specifications, value engineering. construction phase
services. soils engincenng. drawing reviews, preparation
of operating and maintenance manuals and other related
services) that Jogically or jusiifiably requite performance
by registered architects or engineers or their employces.

Current Regulation
» (FAR) 48 CFR 36.601-4
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Current Regulation

* {FAR) 48 CFR 36.601-4

{b) Conwacring officers may award contracts for architeet-
engineer services 10 any firm permitied by law 16 practice
the prolessions of architecture or engincering

Current Regulation

FAR pans 2, 8, 16, and 36 prohibit the use
of MAS for A/E services {implementing
SARA (PL 108-136; sec. 1427(b))

State Law

* More than 40 Swaies have “mini-Brooks Acts”™ providing
for QBS procurement of AJE/S/M services
= All 50 States, plus Temitories, have licensing laws for
archiicctore. engineering and surveying
= memy define mapping ad xnd GIS a3 the pracvice of surveying
= all include defimony nl‘the pmuu
| Timit (i d profe 1o p g ot offcring W practice
= also limii the use ol1he term 'profm-oml enginecting servics™

GAO Rulings

* GAO has ruled that the Brooks Act is NOT
limited 10 construction-related projects or scrvices,
but to AE services generally

~ {Aassociation of Soil and Foundation Engineers--
Reconsideration, B-199548.2. August 13, 1982)

* GAO has ruled that the Brooks Act is NOT
limited to architect-engineer firms, but includes
surveying and mapping firms
= (White Shield, Inc., B-2)5967. October 10, 1989)




Summary

Law and FAR prohibit current MAS for A/E Services
GSA is permining firms to violate Stne law by offering
“professional engineering services™ even if no so licensed:
“PES Schedule” is itself a violation of siate law

FAR unequivocally states Surveying is an AJE service. yet
PES offers Surveying services

There are pg Civil Engineering services that are not subject
to Brooks Act, yet PES offers Civil Engineering services
Other schedules ofTer ruies for architects. engineers.
surveyors. mappers. GLS. in violation of the law

Sumnmary - 2

+ While GSA has disclaimers, they siill offer the services
+ GSA has no meihod for policing and enforcing violations

+ GSA has refused to remove MAS services and change
titles

Conclusion

To assure that MAS is consistent with
Federal law and regulation, as well as State
law, all architecture, engineering, surveying
mapping and GIS services must be removed
If GSA wishes to offer architecture,
enginecring, surveying mapping and GIS
services under a MAS, it must create a new
one that is Brooks Act QBS compliam

Thank you !

Questions & Discussion

Council an Federal Procurement of Architectural &
Enginecring Senices (COFPAES}

For Further Information:

COFPAES
John Palatiello, Administrator
1760 Reston Parkway, Suite 515
Reston, VA 20190
(703) 787-4748
www.colpacs.org
info@colpaes.org
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